
Court of Appeals of Georgia 

March 5, 2015 

TO: 	Mr. Lucious L. Johnson, GDC212636 H-2, Telfair State Prison, Post Office Box 549, 
Helena, Georgia 31037 

RE: 	A15D0225. Lucious L. Johnson v. The State 

CHECK RETURN 

❑ Your check number 	in the amount of 	written on the account of your firm 
for the filing fee in 	 is enclosed. Please be advised that this 
Court is returning your check since the filing fee was already paid by 

APPLICATION - DISPOSED 

Your appeal was dismissed on February 2, 2015. 

Copies are $1.50 per page in this Court. Your pauper status does not excuse you 
from the copy fees in this Court. The Court of Appeals of Georgia is not subject to 
the Open Records Act. You may want a copy of the following: 

Court's Order in A 1 5D0225 2 pages 	$3.00 

Please send your check or money order to the following address specifying exactly 
what copies you want to be sent to you. Your request will be processed and sent to 
you by return mail. 

Court of Appeals of Georgia 
47 Trinity Avenue, S.W. • Suite 550 
Atlanta, Georgia 30334 

CASE STATUS - PENDING 

❑ The above referenced appeal is pending in your name before this Court. The appeal was 
docketed in the 	 Term and a decision must be rendered by the Court by the end 
of the 	 Term which ends on 

APPLICATION FOR PERMISSION TO APPEAL A PROBATION REVOCATION 

❑ To appeal a probation revocation, you will need to file a Discretionary Application with this 
Court. Rule 31 of the Rules of the Court of Appeals of Georgia describes a Discretionary 
Application and the items you would need to include with your application. 

A Discretionary Application must be filed within 30 days of the stamped filed date on the 
order that you are appealing and the application must be accompanied by a proper Certificate 
of Service and a pauper's affidavit or the $80.00 filing fee. You must also comply with all 
the other applicable rules of Court regarding filing with the Court of Appeals of Georgia. 

Enclosed, please find a copy of the Rules of the Court of Appeals for your review. 
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Court of Appeals 
of the State of Georgia 

ATLANTA,  February 02, 2015 

The Court of Appeals hereby passes the following order: 

A15D0225. LUCIOUS L. JOHNSON v. THE STATE. 

Lucious Johnson was convicted of aggravated assault, rape, and false 

imprisonment, and we affirmed his convictions on appeal. Johnson v. State, 238 Ga. 

App. 577 (520 SE2d 221) (1999). Johnson later filed a motion to vacate a void 

sentence and an extraordinary motion for new trial. The trial court merged two of his 

convictions and vacated his sentence as to one count but otherwise denied the 

motions, and we again affirmed on appeal. Johnson v. State, 272 Ga. App. 294 (612 

SE2d 29) (2005). Johnson then filed another motion to vacate a void sentence, along 

with other pro se motions. The trial court denied the motions, and once more we 

affirmed, this time in an unpublished opinion. Johnson v. State, Case No.  Al 3A1411, 

decided July 16, 2013. 

Back in the trial court, Johnson filed new pro se motions, including a motion 

for an out-of-time appeal and a motion for relief from convictions due to actual 

innocence. The trial court denied the motions on the ground that its prior orders were 

"res judicata as to these matters." Johnson then filed this application for 

discretionary review. We lack jurisdiction. 

To the extent that Johnson seeks another appeal from his convictions, he is not 

entitled to one. "An out-of-time appeal is a judicial creation that serves as the remedy 

for a frustrated right of appeal. . . . [I]t is not a remedy available to a criminal 

defendant whose conviction has been reviewed by an appellate court on direct appeal 

since that defendant is not entitled to a second direct appeal from his judgment of 

conviction." Milliken v. State, 259 Ga. App. 144, 145 (575 SE2d 910) (2003) 

(punctuation and citation omitted). Johnson has already had multiple appeals to this 



Court and may not have yet another one. Accordingly, his appeal from the denial of 

his motions for out-of-time appeal must be dismissed. See Brown v. State, 296 Ga. 

App. 224 (674 SE2d 91) (2009) (dismissing appeal from denial of motion for out-of-

time appeal because defendant "has already had a direct appeal, and raises no 

arguments now that he could not have raised then").' 

To the extent that Johnson seeks to set aside his convictions, the Supreme 

Court has made clear that "a petition to vacate or modify a judgment of conviction is 

not an appropriate remedy in a criminal case." Harper v. State, 286 Ga. 216, 218 (1) 

(686 SE2d 786) (2009). Further, any appeal from an order denying such a motion 

must be dismissed. See Harper, supra; Roberts v. State, 286 Ga. 532 (690 SE2d 150) 

(2010). 

For these reasons, this application is hereby DISMISSED for lack of 

jurisdiction. 
Court of Appeals of the State of Georgia 

Clerk's Office, Atlanta, 	02/02/2015  
I certify that the above is a true extract from 

the minutes of the Court of Appeals of Georgia. 

Witness my signature and the seal of said court 

hereto affixed the day and year last above written. 

Atefie,,„ r eti47Z4 	, Clerk. 

' To the extent that Johnson's request for an out-of-time appeal was based on 
his claim that he received ineffective assistance of appellate counsel, we reiterate that 
his exclusive remedy is a petition for writ of habeas corpus. See Johnson, 272 Ga. 
App. at 296 (5). 


